Residency Requirements, the Commerce Clause, and the “Predominant Effects Test”: A
Brief Analysis of Tennessee Wine and Spirits Retailers Association v. Thomas

Introduction:

In September of 2018, in what many viewed as a re-visitation of Granholm v. Heald,* the
Supreme Court of the United States somewhat surprisingly granted a writ of certiorari to
Tennessee Wine & Spirits Retailers Association v. Byrd.? Due to a change in Executive Director
at the Tennessee Alcoholic Beverage Commission (which was a respondent in the proceedings,)
the case was subsequently referred to as Tennessee Wine & Spirit Retailers Association v. Blair,
and then finally as Tennessee Wine & Spirits Retailers Association v. Thomas.® Like its
purported predecessor Granholm v. Heald, Tennessee Wine v. Thomas has been hailed as
something of a “historic decision,” at least by parties most affected by the ruling.* At the very
least, both cases demonstrate a consistent effort by the Supreme Court to rectify what it deemed
an “overly expansive interpretation,” of the Twenty-First Amendment that appears to have

“[taken] hold for a time in the immediate aftermath of its adoption.”®

The proximal dispute of Tennessee Wine & Spirits Retailers Association v. Thomas
centered around the constitutionality of a Tennessee statute stipulating a durational residency
requirement for owners of brick-and-mortar retail liquor stores.® However, the broader issue that
appears to have caught the attention of the Supreme Court is the interplay between Section 2 of
the Twenty-first Amendment (which “returned to the states broad power to regulate alcoholic
beverages within their respective borders,”)” and the dormant Commerce Clause doctrine derived
from Article 1, Section 8, Clause 3 of the Constitution (which, by granting Congress the
authority to regulate commerce amongst the states ostensibly prohibits a state from passing

legislation that excessively burdens interstate commerce).® More plainly, the ruling explores the



question of whether “a state [may] discriminate against out-of-state entities while pursuing their

21st amendment police powers over alcohol sales and distribution?””®

Following oral arguments presented in January of 2019, the Supreme Court (with Justice
Alito writing for a 7-2 majority,) affirmed on June 26th of the same year that Tennessee’s
durational residency requirements were indeed unconstitutional.X® Furthermore, the court
“explicitly held that the non-discrimination and anti-protectionist principles laid out in the 2005
Granholm v Heald decision...also applied to retailers.”*! As such, while the case itself dealt with
a fairly discrete set of Tennessee residency requirements for retail liquor sales, the ruling may
eventually spell the end of residency requirements at every level of the Three-Tier regulatory
system. Furthermore, while the decision in Tennessee Wine v. Thomas may not directly address

every conceivable conflict between state alcohol regulation and the dormant Commerce Clause,
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it does provide a “framework for reconciling [the two],”* using a test of “predominant effects.
Ultimately, this “predominant effects test” may serve as the beachhead for litigation against other

state specific alcohol regulation scrutinized in light of the dormant Commerce Clause doctrine.
Case History

With the passage of the Twenty-first Amendment which repealed federal prohibition,
states were encouraged to bring the liquor trade within their borders “under complete supervision
and control,”** by either implementing new, or reinstating old, laws and regulations that best
suited their constituent populations.!® Tennessee, among other states, implemented a regulatory
framework known as the “Three-Tier System,” a reference to the legislatively enforced
distinction made between Producers, Distributors, and Retailers of alcoholic beverages.’® As a
component of this Three-Tier System, Tennessee established a series of durational residency

requirements for retailers wishing to operate brick-and-mortar liquor stores within the state, with



the earliest such regulation appearing in 1939.17 The Tennessee law stipulates that an individual
wishing to operate a retail liquor store in the state must obtain a license from the Tennessee
Alcoholic Beverage Commission (TABC). However, in order to qualify for the license, an
individual must have, “been a bona fide resident of [Tennessee] during the two-year period
immediately preceding the date upon which application is made to the commission.”*® In
addition to this two year residency requirement for an initial license, individuals wishing to
renew their license at the end of the one year licensure period must have continuously resided in
the state for ten years.'® These residency provisions also applied to corporate applicants,

requiring that every officer, director, and shareholder of a corporation meet the same two and ten

year residency stipulations.?°

Despite these stringent residency requirements remaining on Tennessee’s books, the state
had stopped enforcing the regulations prior to the circumstances that gave rise to the case.?! The
Attorney General of Tennessee had issued two opinions regarding the residency requirements,
one in 2012 and one in 2014, both of which concluded that the laws were unconstitutional
because they functioned as, “trade restraints and barriers that impermissibly discriminate against
interstate commerce.”?? In light of these recommendations, the state opted for a policy of
nonenforcement rather than risk litigation. In 2016, aware of the state’s hiatus in enforcing the
residency requirements, two new entities submitted retail liquor license applications to the
TABC: 1) Tennessee Fine Wines and Spirits, LLC, and 2) Affluere Investments, Inc., an

incorporated entity owned by a hushband and wife named Doug and Mary Ketchum.??

As with prior applicants, the TABC staff recommended that licenses be issued to both
entities, entirely ignoring the residency requirement.?* Prior to the licenses being granted,

however, the Tennessee Wine and Spirits Retailers Association (a trade group representing



roughly 500 independent liquor store owners across Tennessee,) threatened legal action against
the TABC if the licenses were issued.?® After deferring action for several months, the director of
the TABC requested a declaratory judgement from a state court to settle whether the residency
requirement was in fact constitutional 2 Shortly thereafter, the Retailers Association removed
the case to the United States District Court for the Middle District of Tennessee, where the court
concluded that the residency requirements were unconstitutional. In its judgement, the District
Court relied on a reading of Granholm v. Heald that expanded the original ruling beyond the
producer tier to include the retailer and wholesaler tiers of the Three-Tier System.?’ Following
the District Court ruling, the State declined to appeal, and the TABC proceeded to grant both of

the retail licenses.®

Unsatisfied with the District Court’s reading of Granholm v. Heald, “the Association
appealed to the Sixth Circuit, and the State largely ceded defense of the durational residency
requirements to the Association.”? Ultimately, the Sixth Circuit affirmed the District Court’s
decision, but did note that the Supreme Court ruling in Granholm had “created some
uncertainty,” amongst both regulators and the judiciary.®® The uncertainty referenced by the
Sixth Circuit presumably alluded to a “Circuit Split,” that had developed in the wake of
Granholm v. Heald; wherein two federal appellate courts had struck down state residency
requirements citing the dormant commerce clause, while three other appellate courts had upheld
the state laws citing the states’ “inherent police powers, bolstered by the Twenty-first
Amendment.”*! The rulings of the lower courts highlighted confusion in two key areas not
explicitly resolved in Granholm: 1) “Does scrutiny under the dormant Commerce Clause apply

only when an alcoholic-beverages law regulates producers or products?”*? and 2) “Does the

Twenty-first Amendment automatically immunize a state law regarding retailers and wholesalers



of alcoholic beverages?”’®® Perhaps acknowledging that these two points were not clear enough in
their original Granholm ruling,®* the Supreme Court granted the petition for certiorari submitted
by the Tennessee Wine & Spirits Retailers Association by agreeing to hear the case during the
2019 term. By the time Tennessee Wine v. Byrd was reviewed by the Supreme Court, the state of
Tennessee had entirely ceded defense of the residency statute to the Retailers Association, and

declined to file a merits brief or participate in oral arguments before the court.®
Supreme Court Ruling

The Supreme Court’s analysis of Tennessee Wine v. Byrd largely focused on the two-
year residency requirement, as the Retailers Association had generally acceded to the Sixth
Circuit’s view that the ten-year proviso was, “the epitome of arbitrariness.”3® While the Supreme
Court acknowledged that the two-year requirement was less extreme than its ten-year
counterpart, the majority maintained that the two-year stipulation, “also violates the Commerce
Clause and is not shielded by §2 of the Twenty-first Amendment.”®’ The reasoning provided by

the court was that,

Section 2...gives each State leeway in choosing the alcohol-related public health
and safety measures that its citizens find desirable. But 82 is not a license to
impose all manner of protectionist restrictions on commerce in alcoholic
beverages. Because Tennessee’s 2-year residency requirement for retail license
applicants blatantly favors the State’s residents and has little relationship to public

health and safety, it is unconstitutional .

While acknowledging “that the text of Section 2...confers [broad] authority on the states

to regulate liquor differently than other products,”® the court maintained that "Section 2 has to



be viewed as one part of a unified constitutional scheme."4? Essentially, the court suggested that
although Section 2 of the Twenty-first Amendment grants substantial regulatory authority to the
states, that regulatory authority was expected to function within the framework provided by other
“irreconcilable provisions of the original Constitution,” including the “Bill of Rights, the
Fourteenth Amendment, and every other constitutional provision predating ratification of the
Twenty-first Amendment.”* In addition to these explicit constitutional provisions, the court also
maintained that the “negative” or “dormant” aspect of the Commerce Clause has “its own force,”
and should be viewed as an equally important pillar of the constitutional framework.*?
Accordingly, the court argued that Section 2 of the Twenty-first Amendment was primarily
“meant to ‘constitutionaliz[e]’ the basic understanding of the extent of the State’s power to
regulate alcohol that prevailed before Prohibition,” and certainly did “not permit the States to

impose protectionist measures clothed as police-power regulations.”*®

In light of this interpretation of the inherent tension which exists between Section 2 and
the dormant Commerce Clause doctrine, the Court then addressed how conflicts between the two
should be approached. The Court argued that any state law that discriminates against “out-of-
state goods or nonresident economic actors...can be sustained only on a showing that it is
narrowly tailored to ‘advanc[e] a legitimate local purpose.”** Employing language from an 1887

Supreme Court ruling in Mugler v. Kansas, the Court further articulated that,

‘mere pretences’ [cannot] sustain a law regulating alcohol; rather, if ‘a statute
purporting to have been enacted to protect the public health, the public morals, or
the public safety, has no real or substantial relation to those objects, or is a
palpable invasion of rights secured by the fundamental law, it is the duty of the

courts to so adjudge, and thereby give effect to the Constitution.’*



Placing the burden of proof on the State to demonstrate a questionable law’s benefit to public
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health or safety, the Court maintained that “’mere speculation’ or ‘unsupported assertions’ are
insufficient to sustain a law that would otherwise violate the Commerce Clause.”*® “Where the
predominant effect of a law is protectionism, not the protection of public health or safety,” the
court concluded, “it is not shielded by §2.”*" Lastly, making explicit what previous courts had

found only implied in Granholm v. Heald, the Supreme Court held that this “predominant effects

test,” applied equally to each level of the Three-tier system.*®
Implications of Ruling for Future Regulation and Litigation

In many ways, attempting to predict the long-term ramifications of any Supreme Court
ruling is something of a fool’s errand.*® The language of the rulings are often intentionally
narrow, and, as seen with the divergent readings of the Granholm v. Heald decision, subject to
competing judicial interpretation.>® Additionally, because of the difficulty in determining the
applicability of rulings, cases involving alcohol can be doubly, or perhaps, triply problematic,
due to the unique Three-tiered regulatory system. Further complicating the matter, the High
Court’s own understanding of the implications of constitutional provisions (such as the Twenty-
first Amendment and the Commerce Clause,) often undergo significant change over time, as was
noted by the Sixth Circuit,® Justice Gorsuch,® and Justice Alito,>® in dealing with this case.
Consequently, applying the ruling of Tennessee Wine v. Thomas to other existing statutes is more
art than science, as it requires both anticipation of the judicial climate beyond the present, as well
as a willingness to not apply the ruling beyond its immediately applicable bounds. While it is
certainly tempting to prognosticate impending and sweeping changes in the regulatory landscape,
“it is unclear to what extent Tennessee Retailers will spur states to act on their own to revise

[potentially] discriminatory aspects of [their] regulatory scheme.”®* The reality is that changes in



alcohol regulation will likely come gradually, as states reevaluate their statutes in light of the
ruling, and weigh the risks of leaving possibly discriminatory regulations on the books pending
litigation. As such, the following discussion of the implications of Tennessee Wine v. Thomas is
best understood as one author’s attempt to generally articulate potential ramifications of the

ruling, rather than as an effort to make concrete predictions.

If there is one clear implication for future alcohol regulation from Tennessee Wine v.
Thomas, it is that “Tennessee Wine will [certainly not] be the last case in which states are
challenged over their liquor licensing laws.”™ Indeed, “the most direct outcome of [Tennessee
Wine v. Thomas] will likely be a considerable amount of litigation.”®® These statements highlight
the reality that the days of the Twenty-first Amendment serving as an impervious bulwark
against constitutional challenges to state alcohol statutes appear to be a thing of the past. While
Tennessee Wine v. Thomas maintained that “States ‘remai[n] free to pursue’ their legitimate
interests in...the alcohol trade,”®’ the ruling opens to judicial scrutiny nearly every state specific

feature of the Three-tier system, short of the system itself. In the words of Justice Alito:

Although Granholm spoke approvingly of [the] basic [three-tier] model, it did not
suggest that 82 sanctions every discriminatory feature that a State may
incorporate into its three-tiered scheme. At issue in the present case is not the
basic three-tiered model of separating producers, wholesalers, and retailers, but
the durational-residency requirement that Tennessee has chosen to impose on new
applicants for liquor store licenses. Such a requirement is not an essential feature
of a three-tiered scheme. Many such schemes do not impose durational-residency
requirements—or indeed any residency requirements—on individual or corporate

liquor store owners...each variation must be judged based on its own features.*®



By separating state specific “features,” and “variations,” of the Three-tier system from
the system itself, the Court creates ground for challengers to litigate against state alcohol
regulations without challenging the legitimacy of the Three-tier structure. Consequently, if
“through competent pleadings,””® a challenger could demonstrate that a state law draws a
distinction between in-state and out-of-state economic interests or products, the burden of proof
will fall entirely upon the State to justify the statute as an “essential feature of [its] three-tiered
scheme.”®® After the State has presented, “concrete evidence to justify the law’s discriminatory
effect,”® a court would then measure the statute against the three tenets of Justice Alito’s
“Predominant Effects Test.”®? The test is derived from the logic used by the court to measure
whether the “predominant effect” of the Tennessee residency statute was “protectionism [or] the

protection of health and safety.”®® The three tenets of the test can be summed as follows:

1. Does the law “serve a bona fide public health and safety purpose or ‘some other
legitimate nonprotectionist ground?”®*

2. Does the law “function as an ‘essential element’ of the state’s means to achieving its
legitimate end purpose?”’®®

3. Is the law “necessary because nondiscriminatory alternatives would be insufficient to

further those legitimate purposes?”’%

If a statute fails on any of these three measures, the statute would be deemed unconstitutional,

and is not saved by an appeal to Section 2 of the Twenty-first Amendment.

While the intent of this “predominant effects test” is certainly cogent, Justice Gorsuch’s

critique of the “delphic” nature of its application is perhaps warranted:



For its part, the Court assures us that it will still allow each State “leeway to enact
the measures that its citizens believe are appropriate” to address public health and
safety. Yet the Court then proceeds to turn around and dismantle the longstanding
judgment of the citizens of Tennessee on just these questions, dismissing them as
“protectionist measures with no demonstrable connection” to public health and
safety. And it promises it will not sustain any state law whose protectionist
“effect[s] . . . predomina[te].” What are lower courts supposed to make of this?
How much public health and safety benefit must there be to overcome this
Court’s worries about protectionism “predominat[ing]”? Does reducing
competition in the liquor market, raising prices, and thus reducing demand still
count as a public health benefit, as many States have long supposed? And if
residency requirements are problematic, what about simple physical presence
laws? After all, can’t States “thoroughly investigate applicants” for liquor licenses
without requiring them to have a brick-and-mortar store in the State? The Court
offers lower courts no more guidance than to proclaim delphically that “each

variation must be judged based on its own features.”®’

Until a substantial corpus of case law develops demonstrating what level of evidence the

courts require to prove the viability of a discriminatory statute, legislators are left at something of

an impasse. Even in the case of Tennessee Wine and Spirits Retailers Association v. Thomas, we

are left to wonder whether the court would have ruled differently if Tennessee had competently

defended the connection of the residency law to public health and safety:

The provision at issue here expressly discriminates against nonresidents and has

at best a highly attenuated relationship to public health or safety. During the



course of this litigation, the Association relied almost entirely on the argument
that Tennessee’s residency requirements are simply “not subject to Commerce
Clause challenge,” and the State itself mounted no independent defense. As a
result, the record is devoid of any “concrete evidence” showing that the 2-year
residency requirement actually promotes public health or safety; nor is there
evidence that nondiscriminatory alternatives would be insufficient to further those

interests. %8

While it is unclear what amount of evidence may have redeemed the Tennessee law in
the eyes of the court, it is clear from this ruling that durational residency requirements at the
retail level of alcohol have been deemed unconstitutional for the foreseeable future.
Consequently, the durational statutes in roughly twenty-one other states are likely to soon suffer
the same fate as the Tennessee law.%° While the correlation is less clear, the ruling also probably
spells the end of nondurational residency requirements and may have similar implications for

physical presence laws.”

When attempting to apply Tennessee Wine v. Thomas past these relatively modest
applications, the metaphorical water becomes far less clear. Many have speculated that the ruling
could eventually be applied in a similar fashion to regulations in the wholesale tier of the Three-
tiered system.”® It is also possible that the ruling could be used to challenge laws in control states
that grant the state wholesale and retail monopolies. Almost certainly, individuals and
institutions interested in liberalizing alcohol regulation will utilize this new-found ambiguity to
challenge a variety of related or unrelated statutes, including laws that are, “facially neutral but

potentially discriminatory in effect.”’?



Conclusion

In an amicus brief filed in support of the Tennessee Wine and Spirits Retailers
Association, Illinois (speaking on behalf of thirty-four other States and the District of Columbia,)
asserted that, “it is vital to the Amici States to have the authority to regulate the manufacture,
distribution, and sale of alcohol within their borders, and the discretion to adapt their regulatory
regimes to their particular needs.””® In many ways, this plea for the court to acknowledge the
importance of State sovereignty in its ruling is a call from a bygone age. With the rise of e-
commerce and globalization, the modern individual may find it difficult to understand that the
post-Prohibition inefficiencies of the State run alcohol market were at one time “accepted, and
even desired following the repeal of Prohibition, as a way of reinforcing temperance objectives.”
4 However, “today, the post-Prohibition inefficiencies are [often] at odds with a national
marketplace supported by a globalized economy,”’ and thus fail the modern litmus test for
validity. The ruling in Tennessee Wine v. Thomas (taken in conjunction with Granholm,) appears
to be a concerted effort by the court to “legitimize a national marketplace for alcohol[ic]
beverages.”’® By utilizing an explicit comparison between the three-tiered system of Tennessee
and the systems of other states to declare Tennessee’s residency requirements “not an essential
feature of the three-tiered scheme,”’’ the Court intimates a desire for a more federally uniform
578

standard of alcohol regulation, and certainly exhibits the “intellectual passion...for symmetry,

they are accused of by Justice Gorsuch in his dissent.

But what will be the unforeseen results that arise from this new wave of federal input on
alcohol regulation? If Prohibition teaches us nothing else, it at least teaches that the federalizing
of laws that appear to be effective for certain regions of the country are not without unanticipated

difficulties.”® Perhaps the loosening of state control over alcohol may make collection of state



taxes on interstate sales more difficult;®® Perhaps it leads to a dramatic increase in public and
private spending on monitoring regulations designed to replace residency requirements;®
Additionally, these sorts of rulings have the potential to squeeze small economic players in the
alcohol market, as unrestricted alcohol sales across state lines could potentially lead to, “coastal
retail/wholesaler power consolidation.”®? Whatever the ultimate outcomes, we have certainly not

heard the last word from the Supreme Court on the Twenty-first Amendment.
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