Creating Order for a Disorderly Product
By Shannon Auvil

With the passage of the Twenty-First Amendment and the flood of legal taps once more,
states took on control of alcohol sales in the 1930s." Early on, the U.S. Supreme Court reiterated
the Twenty-First Amendment’s grant of special power to the states:

The Twenty-First Amendment sanctions the right of a state to legislate concerning

intoxicating liquors brought from without, unfettered by the Commerce Clause.

Without doubt a state may absolutely prohibit the manufacture of intoxicants, their

transportation, sale, or possession, irrespective of when or where produced or

obtained, or the use to which they are to be put."
The states regulate the sale of alcoholic beverages in myriad ways, but there are two basic
overarching schemes: license vs. control. In control states, the state itself enjoys a monopoly on
the sale of liquor, but still issues licenses for the sale of wine and beer.™ In license states, the state
grants licenses to retailers to sell all types of alcohol. For example, in New York, the State Liquor
Authority and the Division of Alcoholic Beverage Control have regulated the production,
distribution, and sale of all alcoholic beverages through licensure since 1934."V Alternatively, in
Alabama, the Alcoholic Beverage Control Board is the regulator of liquor and operates a chain of
retail stores that sells most of the liquor in the state.Y Alabama grants licenses to retailers to sell
lesser alcoholic beverages such as beer and wine."' Regardless of a state’s regulatory scheme, the
production, distribution, and sale of alcohol are controlled by an impressive network of closely
monitored and enforced laws and regulations. Alcohol is unusual: no other product is the subject

of constitutionally mandated state-level control and in no other product does licensing play such a

huge role.
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I. Order! Order in the Market!

Because of the dangers associated with alcohol abuse and illicit use by minors, the only
way to legally produce, distribute, or sell alcohol is with the prized alcohol license. For some, one
license is not enough. Producers, importers, and wholesalers must obtain a federal basic permit
from the Alcohol and Tobacco Tax and Trade Bureau within the Department of the Treasury before
doing business."" They, along with retailers and brewers, must also obtain a state license in every
state they do business.""" The overwhelming modern consensus is that licensing maintains an
orderly marketplace and ensures that local, state, and federal tax revenues are uniformly and
reliably collected and protected.

Courts, including the Supreme Court, have time and time again reaffirmed the legitimacy
of states’ interest in regulating alcoholic beverages to achieve an orderly marketplace.™ The most
common format for alcohol sales is the three-tiered system. In the three-tiered system,
“manufacturers (producers) make and sell their products to wholesalers (movers), who then sell
those products to retailers (sellers), who then sell to consumers.”™ No entity in one tier is permitted
to bleed into the activities in another tier. The results are overwhelmingly positive. The underlying
goal of the three-tiered system is temperance, and the system “has been credited with the additional
benefits of an orderly marketplace, a level playing field, product availability, safer products, and
reliable and efficient tax collection.”

The alcohol licensing bureaucracy may seem complicated, but it yields a system of
business that is one of the most secure and transparent in the nation. Alcohol producers,

distributors, and sellers must comply with a spiderweb of local, state, and federal laws to stay in
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business, and the consequences of noncompliance are steep. Such laws and regulations are in
place to ensure safe handling, fair trade practices, and responsible provision of alcohol to
consumers.X"  Without them, the market could be infiltrated by irresponsible and unmonitored
sellers, counterfeit alcohol, tax evasion, and other risks to consumers.

The positive oversight and management of licensing boards hit close to home in 2013 when
Operation Swill shocked New Jersey residents. Operation Swill was an undercover operation and
raid that exposed a retailer selling rubbing alcohol dyed brown as Scotch whiskey.*"! Several TGI
Fridays restaurants were implicated in the operation.”™ One bar was accused of selling dirty water
as liquor.®™ The investigation also led to the bust of more than two dozen retailers who were
illegally refilling liquor bottles—the common scam entails pouring cheap liquor into premium
liquor bottles and selling it at premium prices.”™ Interestingly, the only punishment for the
perpetrators was hefty fines;*"' no criminal charges were filed. At least one city council considered
revoking an implicated licensee’s license, a serious punishment in New Jersey, where licenses are
limited. """ However, it is important to understand that the non-criminal nature of the punishment
does not take away from the severity of the infractions. Rather, it demonstrates the civil character

of licensing and alcoholic beverage control board enforcement.

1. Bans, Dram Shop Liability, & Advertising Restrictions: Public Safety Spills onto the
Streets

A. Bans on High-Risk Products

With an orderly marketplace—and gatekeepers closely monitoring products and sales from

manufacture to the point of sale—come benefits to public health and safety. The potential for
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protection of public health and safety in the realm of alcohol sales is wide-ranging. Officials in
some jurisdictions have, to varying degrees from limiting to outright banning, policed newly
introduced products deemed harmful to the public interest. For example, some states take a
hardline stance on products deemed especially high-risk, designed to specifically appeal to
underage purchasers, or those that hide the fact that they are alcoholic or include harmful
ingredients. Retailers who sell these banned products risk fines and license suspension,
cancelation, or revocation.

An example of a banned product is 190-proof Everclear, which is 95 percent alcohol by
volume. The grain-based spirit has faced bans in more than a dozen jurisdictions, including
Maryland, West Virginia, and North Carolina.* Under pressure from university presidents
concerned about its popularity among binge-drinking students, the Maryland legislature banned
the sale of the high-alcohol Everclear in 2014 Maryland lawmakers hoped the ban would
prevent sexual assault, typically associated with heavy drinking, on its college campuses.™
Everclear’s use in party punch, thanks to its extremely high alcohol volume, led to students
“inadvertent[ly] drinking” to an excessive extent, according to one university official.*"
However, some sexual assault survivor advocates questioned the effectiveness of an Everclear ban
at preventing sexual violence and argued that if schools want to reduce sexual assault, they should
focus on improving students’ understanding of consent, rather than implement alcohol bans. "
After all, students who want to get drunk will presumably find other ways to do it without
Everclear. >V

Another ban—and one more demonstrably successful—was that of alcoholic energy drinks
starting in 2010. A flurry of states enacted bans in response to an incident in which dozens of

Central Washington University students fell seriously sick after drinking Four Loko, a popular
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alcoholic energy drink.”¥ Within a month, licensees scrambled to remove the dangerous drinks
from their shelves. ™' Today, because of bans in several states®™""" and a damning study on the
risks and negative effects consumption of alcoholic energy drinks by the U.S. Food and Drug
Administration, " nearly all producers have discontinued production of the drinks or changed

the formula™™ to reduce the danger of consumption of the drinks.

B. Dram Shop Liability

Bans are not the end of it. Between 2006 and 2010, alcohol use was at the root of 88,000
deaths in the U.S. per year.™ 1t is not a low-risk commaodity, and state courts and legislatures
decided long ago that the sellers of alcohol should bear some of the risk along with the consumer.
Retailers are bound to honor the “obligations to both [their] patrons and the community [they]
serve” that come with their license to sell, produce, or distribute.® At a glance, a licensee who
runs a bar has a duty to respect permitted operating hours; refuse to serve minors; refuse to serve
drunks; maintain orderly premises and more. Of particular significance is a bar or restaurant
owner’s possible liability for injury or property damage caused by those customers let loose on the
streets after a night of excessive drinking.*" Under these laws, known as dram shop laws, liability
is typically the sum of a common formula across the states:

Generally, to establish a prima facie case under a dram shop act, the plaintiff must

prove that the immediate tortfeasor was an intoxicated person; that an eligible party

defendant, or one of its agents, sold, served or furnished intoxicating beverages to

the tortfeasor; that as a proximate cause of the furnishing of an intoxicating

beverage, the tortfeasor continued to be intoxicated, and that such intoxication was

the cause or a contributing cause of the injuries to an eligible plaintiff. "

Dram shop laws demonstrate the enormous responsibility a licensee accepts by obtaining an

alcohol license. Serving a drunk customer who later causes injury, however unintentional, could
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result in not only serious injury or death of an innocent bystander, but revocation of a liquor license

and serious monetary losses in civil liability. >V

C. Advertising Restrictions

Beyond the simple sale of certain beverages, state licensing boards also regulate the
marketing of those beverages. Restrictions on aggressive or overreaching sales tactics that tend to
promote binge drinking or underage drinking are common. States take several approaches to these
goals. Beyond licensing and policing of alcoholic beverage retailers at the point of sale, some
states restrict advertising of alcoholic beverages in locations visited or media commonly viewed
by minors. To pass constitutional muster, lawmakers must take care to draft such restrictions
narrowly to limit exposure of the target advertising to young people. Otherwise, they may run
afoul of First Amendment free speech protections.

One of the first successful advertising restrictions aimed at protecting young people was
enacted in Baltimore in 1994. Local lawmakers enacted the ordinance “to promote the welfare
and temperance of minors exposed to advertisements for alcoholic beverages by banning such
advertisements in particular areas where children are expected to walk to school or play in their
neighborhood.”¥  The Baltimore City Council backed up its new regulation with extensive
research demonstrating that underage drinking was involved in at least half of all major causes of
death among minors and that there was a connection “between underage drinking and the
widespread advertising of alcoholic beverages.”*V! The Court of Appeals for the Fourth Circuit

held the ordinance was constitutional, finding that the limited ban on alcohol advertising in certain
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areas “directly and materially advance[d] Baltimore's interest in promoting the welfare and
temperance of minors.”*V!

More recently, the Virginia Alcoholic Beverage Control Board (the “Board”) ran into
trouble with the First Amendment when it enacted a regulation prohibiting advertisements for
alcohol in college newspapers. Vil The regulation provided, in relevant part:

Advertisements of alcoholic beverages are prohibited in publications not of general

circulation that are distributed or intended to be distributed primarily to persons

under 21 years of age. All advertisements of alcoholic beverages are prohibited in

publications distributed or intended to be distributed primarily to a high school or

younger age level ™
As part of its efforts to curb underage or abusive drinking at universities, the Board prohibited
“qualifying publications may not print advertisements for beer, wine, or mixed beverages unless
the ads are ‘in reference to a dining establishment.””® Two college newspapers filed suit
challenging the new regulations under the First Amendment, and the District Court for the Eastern
District of Virginia found the relevant Virginia regulations facially unconstitutional, granting
summary judgment for the newspapers. ™" The Board appealed to the Fourth Circuit Court of
Appeals specifically on the issue of the constitutionality of 3 Va. Admin. Code § 5-20-40(B)(3),
and the Fourth Circuit reversed the district court. Applying the Central Hudson®" test for the
constitutionality of restrictions on commercial speech, the Fourth Circuit concluded that the
regulation passed each prong of the four-part test.X"V A regulation passes the test when: 1) “the
expression is protected by the First Amendment”; 2) “the asserted governmental interest is
substantial”; 3) “the regulation directly advances the governmental interest asserted”; and 4) the
regulation “is not more extensive than is necessary.”*V Vital to the Fourth Circuit decision were

its findings on the third and fourth prongs: that “the link between 8§ 5-20-40(B)(3) and decreasing

demand for alcohol by college students [was] amply supported by the record”™™ and that the
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regulation was “narrowly tailored.” V"' Specifically, the Fourth Circuit determined that the
regulation was narrowly tailored because it prohibited only certain types of alcohol advertisements

and applied only to college student publications.

I11. Licensing’s Reach Goes Far Beyond the Who Can Sell Booze

An important aspect of holding a liquor license is that it is a privilege—if a business fails
to stay in compliance with the law, local authorities will not hesitate to suspend or to revoke it.
This gives state and local governments remarkable control and leverage over the very livelihoods
of alcohol producers, distributors, and retailers. Just as a lawyer or a doctor without a license
cannot practice without risking fines, license revocation, or even prison, so cannot an alcohol
seller. Such grave economic options for punishment give alcohol authorities the teeth they need
to ensure widespread compliance.

Because of licensing’s civil nature, states have designed specific and flexible due process
and punishment schemes for infractions. A look at New York’s setup is demonstrative. Besides
any criminal or civil court proceeding, a licensee may be subject to a disciplinary proceeding
before the State Liquor Authority (the “SLA™). First, the SLA will issue a Notice of Pleading to
the licensee that allegedly committed a violation.™ The Notice of Pleading will contain the date
of the offense, the relevant code section that has been violated, the maximum penalty if the licensee
is found guilty of the violation, and a pleading date by which the licensee must enter a plea in
response to their citation.! From there, the violation will be resolved by “an administrative
hearing[,] a “no contest” plea to the charges[,] or [a settlement] negotiated between the licensee

and the SLA prosecutor” reviewable by members of the SLA." Punishments vary widely and are
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within the SLA’s discretion. The SLA has the authority to suspend, cancel, or wholly revoke a
license."™ Instead, or in addition to suspension, cancellation, or revocation, the SLA may fine a
licensee."v Specifically, for retailers, the fine can be up to $10,000 per each violation." The fines
can rack up quickly—for example, a restaurant who sells drinks to minors could be fined $10,000
per drink served to a minor, not per minor served.

Licensing regulations have wide-ranging effects far beyond the confines of the liquor store
or the local bar—regulations also mix with zoning and community planning decisions. Besides
the obvious benefits of creating an orderly marketplace and protecting public health and safety by
reducing underage and binge drinking, some regulations successfully protect communities from
the plummeting property values and crime that oftentimes accompany newly sprouted liquor
stores.™ In some states, there are also restrictions prohibiting the sale of alcohol within a certain
distance from a school or a church.™!

A recent case in Georgia is illustrative of the tug-of-war between a local authority’s
discretion in granting licenses and license applicants’ demands for guidance and fairness.™" This

year, the Board of Commissioners of Gordon County (“Gordon County”) denied Sharee Baps

Corporation’s (“*SBC”) liquor license application."™ SBC sought review of the denial of a license
by the Superior Court of Gordon County, which affirmed Gordon County’s denial.* SBC then
appealed that decision to the Court of Appeals of Georgia.™ The Court of Appeals embarked on
an extensive review of Gordon County’s alcohol licensure ordinances. Of relevance was Section
7-117(f), which provides:

No license shall issue for a location where the nearest point of the main structure

of the business is located within one thousand (1,000) feet of the nearest point of

the main structure of any school ... as measured in a straight line between the closest
points of the two (2) structures. ™
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In addition to considering the distance of a proposed liquor seller from a school, the Board is tasked
with evaluating the effect of the proposed liquor seller’s business on the public interest.X" Section
7-111 provides that the following must be considered in the Board’s evaluation:

(1) The applicant’s reputation, character, and mental capacity to conduct this

business, personal associations, record of arrest or reputation in any community in

which he or she has resided, and whether applicant is likely to maintain the

operation of the business for which he or she is seeking a license in conformity with

federal, state or local laws.

(5) The board of commissioners shall also give consideration to such other factors

as may affect the health and general welfare of the unincorporated areas of Gordon

County, to include the type of license applied for, the effect of that license will have

on schools, public parks, and churches in the area, the effect of granting of the

license will have on existing land uses in the area, the effect the granting of the

license will have on existing land uses in the area, the character of the area and its

peculiar suitability for the particular use sought, and the congestion of roads and

streets. These items shall receive reasonable consideration with a general view of

promoting desirable living conditions, and sustaining the stability of neighborhood

property values.V

Clearly, obtaining a liquor license from Gordon County is not an easy feat. Under Section
7-111(1), county officials are required to do more than a simple criminal background check on an
applicant. It is within their discretion to seek out opinions on an applicant’s character and
reputation; investigate an applicant’s mental capacity to run a business that sells alcohol; interview
“personal associations” or friends and family of the applicant; and examine an applicant’s
reputation in “any community” in which an applicant has resided. Under Section 7-111(5), county
officials are required to consider even more variables, such as a liquor store’s effect on schools,
parks, churches, and traffic in the area.

At the public hearing on SBC’s application, a concerned resident and member of the
Gordon County Board of Education appeared and spoke in opposition to the application.¥ He

testified that he believed the presence of alcohol so close to a school would have a negative

influence on children.™ He further claimed that “sometimes students sneak off of campus during
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the school day and that adults might purchase alcohol for students from the convenience store.”"
He presented no evidence to support the validity of his concerns.™ " After consideration of the
resident’s testimony and the required factors under the relevant Gordon County ordinances,
Gordon County denied SBC’s testimony, based in large part on the resident’s unsupported
testimony. X

The Court of Appeals reversed and remanded.™ Today, SBC is still fighting to obtain a
liquor license. A key aspect of the Court’s reversal was a reminder to the lower courts of the need
for “ascertainable standards by which an applicant by intelligently seek to qualify for a license.”™
The Gordon County case shows that although a local licensing entity’s authority is extensive, it
cannot be inexplicable.

However, some state courts allow more leeway to their local licensing organizations. In
2013, the City Council of Newport, Minnesota (“Newport”), denied Stephen Linn’s (“Linn”)
application for a liquor license.™ " Linn appealed Newport’s decision to the Court of Appeals of
Minnesota.”™ " In short, Newport denied Linn’s application because it was concerned about the
welfare of the city.”™" Specifically, Newport was concerned that Linn sought to open his liquor
store right next to an existing liquor store, because it believed two back-to-back liquor stores would
harm Newport’s image.”™ Newport also doubted the small city—with a population of only 3,400
people—even needed a second liquor store.™' Finally, it decided a more diverse set of businesses
would be better for it, not another liquor store.”i!

Linn argued that Newport was wrong to deny his application when the city did not have
specific regulations or standards on the books to give him guidance regarding how many liquor
stores are permitted in the city or where a liquor store should be established.™" The Court

rejected Linn’s plea for guidance. It held that “a city council has broad discretion to deny a liquor
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license ‘when, in the judgment of the council, the welfare of the city suggests such action.””™ |t
concluded that a court will interfere only “to prevent an abuse of discretion and will grant relief
from unreasonable, arbitrary, capricious, or fraudulent acts.”*

These two cases demonstrate the wide range of discretion states give to their licensing
authorities. It may seem unfair that in Minnesota, city councils appear to have considerably more
flexibility in denying or granting applications than they do in Georgia. However, such local control
over licensing often has the benefit of being more democratic than they may be otherwise. Some
states or counties still have blue laws in effect.” Many states have different laws on the
availability of alcohol depending on the county™" or the day of the week.”™ 1 These enactments
generally reflect the will of the people who vote and elect the lawmakers who draft them. The
path to changing these is local—through city councils, boards of commissioners, or state
legislatures. In effect, Americans have the intended result of the Twenty-First Amendment: state

control.

IV. Conclusion

For almost a century, American alcohol licensure has been a widely effective strategy of
accomplishing the nation’s goals of temperance, revenue collection, and public health and safety.
However, to keep alcohol regulations as effective and protective to consumers as possible, their
enforcement must keep evolving. The economy of alcohol production, distribution, and sales is
so intertwined with today’s technology, crime and punishment, laws, and culture that it cannot be
considered in a vacuum. Local, state, and federal governments must collaborate to effectively take

on the next alcohol issues of the day. The most effective public safety efforts are multi-faceted—
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they consider new technology, various audiences, educational outreach, and creative ways to
engage the public and make our communities stronger. But the guiding principles will remain the
same: with the decades-old goals of an orderly marketplace and the maintenance and improvement
of public health and safety, the alcohol licensing bureaucracy will continue delivering beneficial

results to the American public.
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