THE SYNTAX OF THE SIN TAX:

WHY REDEFINING TEMPERANCE WILL PROMOTE DEFENSIBLE ALCOHOL LEGISLATION IN
TODAY’S MARKETPLACE

Joseph Uhlman

“It is not possible to make a bad law. If it is bad, it is not a law.”
—Carrie Nation®
l. INTRODUCTION

Temperance is not dead. Recent social commenters have asserted that the Twenty-First
Amendment signaled the death of Prohibition — and thus the temperance movement — as “the
great failed social experiment.”? Even noted documentarian Ken Burns stated in an interview
about Prohibition that “[t]here’s nothing noble about unintended consequence.”® But this
widespread belief in the demise of temperance is misplaced. The Twenty-First Amendment
contains a regulatory provision that allows states to restrict the flow of alcohol within its
borders,* and the Supreme Court has held that temperance is a permissible goal for state alcohol
regulation.® Because of this, temperance is still alive in American courts.

But the current state of temperance is unwell. Courts have given no precise definition of
temperance, and the most recent Supreme Court case on the Twenty-First Amendment has cut
against its authority.® To revive temperance’s standing in both the public eye and in the courts, a
reliable legal definition is needed that addresses both modern social concerns about alcohol
while comporting to changes in technology and commerce that impact its use and distribution.

To that end, this essay synthesizes the history and goals of the temperance movement,
Supreme Court jurisprudence, and dictionary definitions to recommend the modern legal

definition of temperance be: policies and laws that promote moderation in the use of intoxicating
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drink for the purpose of promoting health and safety. Temperance must be the sole goal of any
law claiming it, and it must have observable results towards meeting that goal.

Section 1l of this essay will discuss the history of the temperance movement, the Twenty-
First Amendment, and the legal evolution of temperance as a valid state goal. Section I11 will
discuss the proposed definition of temperance, how it would apply to today’s alcohol
marketplace, and why it is superior to the current definition of temperance. Finally, this essay

will consider how this definition would be defended if legally challenged.

I BACKGROUND
A A Brief History of the Temperance Movement

The temperance movement first gained nationwide traction in the United States following
the Civil War.” The movement gained steam as a response to the sudden changes in American
life way from an agrarian society towards a much more industrialized nation, causing working-
class men to seek alcohol as an escape from the harsh realities of early industrial life.2 Even
Abraham Lincoln reportedly recognized this upcoming social conflict by saying that “after
Reconstruction, the country's next question would be the suppression of legalized liquor.”®

During this period, alcohol was perceived as a threat to society largely because it
separated the man from his family.*® Women were either discouraged or forbidden from entering
drinking establishments, so “[t]he saloon thereby served to effectively divorce husbands from
wives.”!! Critics of this behavior further warned that “alcohol could disintegrate social and
family loyalties and that this disintegration would be followed by poverty and crime and a

frightful depth of conjugal squalor.”*?
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These critic’s concerns were well founded. The death rate due to alcohol was between
4.9-5.8 people per 100,000 in the decade leading up to Prohibition,** much higher than the 1.0—
2.6 in the years immediately following the passage of the Eighteenth Amendment.* And
advocates of the time noted higher incidents of domestic violence, too:*® “They were "fighting
against the rape and battering of victims of all ages.”® Due to these concerns, temperance
societies were formed across the country, largely organized by women and religious leaders.*’

These societies spread quickly, and the temperance movement rapidly gained steam. So
much so that between the end of the Civil War and the dawn of the Nineteenth Century,

temperance had become a central issue in the American political discourse.8

B. The Twenty-First Amendment

On January 16, 1919, the New York Times reported that "the American nation was voted
dry today by Constitutional Amendment when the Legislature of Nebraska, the home of William
Jennings Bryan, one of the foremost champions of prohibition, ratified the proposal.”*® In
January 1919, Congress ratified the Eighteen Amendment, and Prohibition was set to begin on
January 16, 1920.%

But Prohibition did not have the desired impact of temperance on America. Soon after
Prohibition began, so too did criminal activity. Organized crime developed, and the movement
of contraband — with all of the criminal behavior that accompanied it — expanded and flourished
throughout the country.?* The impact of this criminal activity had the opposite effect: the 1920s
are commonly known as the “Roaring Twenties,” not the “Temperate Twenties.”??

Disillusionment towards the unintended consequences of Prohibition grew, and the

national conversation about alcohol temperance continued.?® Finally, the nation decided the
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consequences were greater than the benefits, and the Eighteenth Amendment was repealed by the
Twenty-First Amendment in 1933.2% But at the time, the Twenty-First Amendment was not seen
as the end of the temperance movement, but only as the end of National Prohibition.?®

The Twenty-First Amendment’s text shows that the national discussion about temperance
was very much alive. Section 2 of this Amendment allows states to regulate the shipment of out-
of-state alcohol within its borders. Specifically, this section of the Amendment reads: “The
transportation or importation into any State, Territory, or Possession of the United States for
delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby

prohibited.”?® The debate over the interpretation of this section continues today.

C. Recent History of The Twenty-First Amendment in the Courts

Judicial interpretation of Section 2 of the Twenty-First Amendment is ongoing. Due to
changes in technology, society, and the judicial interpretation of the dormant commerce clause,
the forty-eight words of this clause continue to be part of the debate on constitutional
interpretation and congressional authority. Three cases are essential for understanding how
temperance became a permissible state goal for regulating alcohol, and how that part of Section 2
has evolved: ldlewild, Bacchus, and Granholm.?’

Early Supreme Court cases on the Twenty-First Amendment typically gave great
deference to a state’s ability to disallow out-of-state alcohol.?® However, in 1964, Hostetter v.
Idlewild Bon Voyage Liquor Corp. began to change how the Court read Section 2 of the Twenty-
First Amendment.?® In Idlewild, the Court invalidated a New York regulating the sale of alcohol
at a duty-free area of the John F. Kennedy Airport.2° For the first time, the Court read limitations

to state regulation into Section 2.3 Specifically, the Court rejected the notion that the Dormant
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Commerce Clause did not apply to Section 2.3 Placing Section 2 under the ambit of the
Dormant Commerce Clause was a novel interpretation, and set the table for further
interpretation.

Twenty years later, the Court further restricted a state’s authority to regulate alcohol in
Bacchus Imports Ltd. v. Dias.>® Hawaii had an excise tax law applied only to out-of-state
alcohol.3* In response to the law’s legal challenge, the state asserted that the law was valid
despite its discrimination against out-of-state commerce because Section 2 of the Twenty-First
Amendment prioritized state interests when dealing with alcohol.®

The Court disagreed.*® It found the Hawaiian law to be pure economic protectionism,
and to allow it to continue would potentially cause market Balkanization.®” Instead, the Court
noted that discriminatory laws could only be used to further the core purpose of the Twenty-First
Amendment, such as temperance.®

Finally, the most recent Supreme Court case to deal with temperance and the Twenty-
First Amendment is Granholm v. Heald.®® In Granholm, the Court consolidated two cases
dealing with direct-shipment wine sale laws in Michigan and New York.*° Both states
prohibited out-of-state wineries from shipping directly to consumers, unless the out-of-state
winery set up a physical location in the state.*!

The Court invalidated both states’ direct-shipment laws.*? In doing so, stated that all
alcohol laws must follow the commerce clause, but a law dealing with alcohol violated the
commerce clause could still be saved by the Twenty-First Amendment if the core values of that
law aligned with the core values of the Amendment.** While both states argued their laws were
written to protect minors from underage drinking, the Court held that assertion unsupported, as

neither state provided objective evidence to substantiate this claim.**
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The synthesis these cases present two requirements that must be met to promote
temperance as a legitimate interest under Section 2 of the Twenty-First Amendment.*® First,
temperance must be the law’s only purpose; and second, the temperance effort must be real and
observable.*® Additionally, these cases show a plain pattern of the Court moving alcohol sales
into the ambit of the commerce clause, and away from the exceptions the Twenty-First

Amendment affords.

I1l.  ANALYSIS

Temperance is an outdated word. It has become so deeply associated with alcohol that its
use in that context now primarily defines the term.*” Temperance as a concept is intertwined
with Prohibition, which as noted above, is viewed somewhat less than ideally in public
consciousness.*® Worse yet, it is notoriously undefined when used by the courts, particularly the
Supreme Court.*® One scholar found that the best synthesis of the Court’s usage of the term was
a “means of controlling the ‘evils’ of alcohol.”®®

But this outdated, poorly-defined concept of temperance need not be the case.
Temperance, as a concept, is alive and well in the United States — but it isn’t associated with the
word.®® It needs to be redefined to better reflect the modern efforts towards alcohol moderation.
Thus, it should be defined as: policies and laws that promote moderation in the use of
intoxicating drink for the purpose of promoting health and safety. This definition, an additional
framework for legislative preparation, would allow temperance to be applicable in today’s

marketplace as a useable jurisprudential definition that accurately reflects society’s near-

unanimous accord for the modern core concepts term.
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A. Temperance, Hidden in America Today

Temperance still exists. Despite its negative public connotations, most Americans still
wholeheartedly support the non-moralistic principles of temperance. The goals of the early
American temperance movement were “to promote health, safety, and Protestant morality” in the
context of alcohol consumption.>? Subtract Protestant morality from those goals, and temperance
is everywhere.
1. Mothers Against Drunk Driving

Take Mothers Against Drunk Driving (MADD). Founded in 1980, MADD was founded
by Candace Lightner after her daughter was struck and killed by a drunk driver.> Its goal is to
reduce the number of deaths and injuries from drunk driving to zero.>* Today, MADD is
everywhere: there is at least one office in every state, along with international posts.> It also
boasts over three million members, and countless more supporters.>®

And MADD isn’t a controversial organization. Apart from some very isolated protest
groups®’ — none of which were well received by the public®® — MADD exists as one of the few
unchallenged advocacy. No serious group is advocating for drunk driving, or eliminating drunk
driving laws.> In fact, MADD is so successful that it has consistently met its goals early,
including a goal in 2000 to reduce the number of alcohol-related fatalities by 20%.5°

This is because the underlying goals of temperance are uncontroversial. One would be
hard-pressed to find an honest social activist who thinks drunk driving is a right reserved for all
motorists. And of course that’s true: as a society, we implicitly understand that one’s ability to
freely act ends at the point where it impacts another.®* John Stuart Mill said it best in his famous

aphorism: “my right to swing my fist ends where your nose begins.”®2
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MADD exists to protect the health and safety of all motorists. It exists uncontroversially,
and has so much support in America that it regularly achieves its goals. In fact, absent the early
American’s temperance movement’s aim of ‘promoting Protestantism’,%> MADD is very much a
temperance organization. So because America supports MADD, they support the tangible goals
of temperance.

2. Alcoholics Anonymous

Alcoholics Anonymous (AA) is also a temperance organization. Founded in 1935 by
Bob Smith and Bill Wilson, its initial goal was to “fix drunks.”® The organization’s famous 12-
step program’ to treat alcoholism has been used successfully in over 160 countries.®® AA boasts
successful treatment of over two million alcoholics, and has an American membership of 1.6
million.®

AA is also largely uncontroversial. While its methods have been called into question,
these challenges deal exclusively with the science behind the *12-step’ program.®’ No respected
organization has asserted that alcoholism should not be treated, nor has any organization
advocated for alcoholism. In fact, even the idea of such an organization advocating such a
position outside of satire is absurd.

And of course advocating for alcoholism would be absurd. Combating alcoholism is a
universally accepted and acceptable goal, and it’s acceptable entirely because America still
believes the non-religious goals of the early temperance movement. AA promotes the health of
its members in addressing their alcoholism, and because promoting health was one of the core
goals of the early temperance movement was addressing the health concerns of alcohol use, AA

is a temperance organization.
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3. Non-Moralistic Temperance is Thriving

If the assertion that AA and MADD are temperance-based organizations seems basic, it
should. Put forth in terms divorced from the moralism of the early movement, no reasonable
person disagrees with temperance’s goals of promoting health and safety towards alcohol
consumption. The issue is that there has been little recognized effort to distance temperance
from its moralistic early roots — and this is a problem. Temperance is still a goal recognized by
the Supreme Court as a valid end in alcohol regulation, but because the term is so charged with
the moralistic history of the early temperance movement and Prohibition, courts are hesitant to
apply the term.

A modern approach, coupled with a modern definition, address this problem. The
modern approach should be to strip temperance from any moralizing — and thus from its
moralistic history — and instead be focused on tangible efforts to promote health and safety.
“Policies and laws that promote moderation in the use of intoxicating drink for the purpose of
promoting the health and safety” is an uncontroversial goal if framed as an umbrella definition
for other successful and accepted organizations like MADD and AA, and allow temperance as a

term to re-enter the courts as an observable, permissible goal of state alcohol definition.

B. Redefining Temperance, Losing Abstinence

The only direct definition of temperance found at the Supreme Court occurred in a
footnote, it only recorded another state’s definition, and that definition was only a citation to the
dictionary definition.®® That definition of temperance was: “'moderation in or abstinence from
the use of intoxicating drink.”®® However, the proposed definition has dropped the term

‘abstinence’ from the definition. This was done intentionally.
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Abstinence is another word that is loaded with implicit connotations. Mirriam Webster’s
Dictionary, whose Third Edition gave the above Supreme Court’s dicta definition of
temperance,’® currently defines abstinence as “habitual abstaining from intoxicating beverages,
[or] abstention from sexual intercourse.”’! In fact, if one Googles “abstinence,” the first five
pages’? are devoted entirely to sexual abstinence. Only on the last link of the sixth page does
one find a link to abstinence as a concept outside of sex, which leads to a food addiction page it
refers to abstinence as “avoiding foods that contain sugar, flour or wheat.”"®

This is far from ideal. If the goal is to create a definition of temperance that is divorced
from moralism, using a word that singularly defines a moralistic movement is ill-advised. But
even outside of that, the concept of advocating for an alcohol-free position has plenty of negative
associations in the temperance movement.

“Teetotalers” was a term used by critics of the early temperance movement as shorthand
for “Capital-T Temperance,” applied to temperance advocates who demanded total abstinence
from alcohol.” Since these early teetotaling advocates were viewed as a part of a religious
movement,” then advocating total alcohol abstinence may still has a moralistic attachment to it.
If redefining temperance as a term with a measurable goal is to have any chance of success, it
must shed all of its prior moralism.

Nothing is sacrificed by dropping abstinence from the proposed definition and leaving
only moderation. Having moderation encompass the idea of withholding from alcohol is a
permissible use of the word: to again use the Mirriam-Webster’s dictionary, one definition of
“moderation” is “observing reasonable limits;” and in the context of “in moderation” as an

idiom, “in a way that is reasonable and not excessive.”’® In other words, it is entirely permissible
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to ‘moderate’ your alcohol intake to zero, as such a moderation would be both reasonable and
not excessive.

And this interpretation would likely hold in a court. It is a canon of statutory or linguistic
construction that “words are presumed, unless the contrary appears, to be used in their ordinary
sense, with the meaning commonly attributed to them.”’” This canon bears the use of
‘moderation’ as permissible stand-in for ‘withhold’, as common dictionary definitions bear ‘to
withhold’ covered under the ambit of ‘moderation’; and thus, a permissible construction.

This may seem like picking nits, but it is not. Any new definition of temperance needs to
include observable goals; but more importantly, it needs to be new. If it is still associated with
past use of the term, then it still retains its moralistic underpinning — and unlikely to be utilized

by any courts seeking to apply temperance as a permissible state goal for alcohol regulation.

C. The New Definition of Temperance, Applied

Temperance can be used as a modern goal for state alcohol regulation. However,
previous attempts have failed largely for two reasons: lack of measurable results, and
overburdening interstate commerce. The proposed definition of temperance in this essay
combats the first reason; it justifies itself with the second.
1. Providing Measurable Goals

For the proposed definition to be successful for a state justifying its alcohol restrictions,
courts have made it clear that temperance efforts need a plain and observable real-world impact.
This is why stripping moralism from the definition of temperance is important: it takes away the

discomfort courts appear to have in dealing with intangible moral concepts applied to tangible
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effects like interstate commerce. But reviewing what laws haven’t worked as temperance
justifications instructs what may work in the future.

The concept of temperance as a justification for interstate commerce is found in cases
that interpret the text of the Twenty-First Amendment.”® To review, the Supreme Court's
decisions in Idlewild, Bacchus, and Granholm can be synthesized into two requirements about
temperance under the Amendment for be acceptable: first, temperance must be the law’s only
purpose; and second, the temperance effort must be real and observable.”

Lower courts have shown great reluctance to allow a state alcohol law to pass this two-
part test. In Pete's Brewing Co. v. Whitehead, the court rejected the Missouri’s claim that
labeling requirements promoted temperance.®’ The court called Missouri’s attempts to rely on
temperance “half-hearted,” noting “there is absolutely no evidence before the Court regarding
how [the Missouri law] promotes moderation, much less abstinence, in alcohol consumption.””8!

So too did the court reject claims of temperance in Loretto Winery v. Gazzara.®? In
Gazzara, New York argued that a law allowing grocery-store sales of wine, but only for wine
made with New York grapes, permissible because it promoted the goal of temperance due to the
lower alcohol content of the New York wine.®® The court rejected this assertion, because even if
true, it did not justify allowing wine with domestically-grown grapes over out-of-state grapes, if
both alcohol quantities were the same.4

Dickerson v. Bailey® also highlights the failure that comes with asserting temperance
without an observable goal. In Dickerson, the court struck down a Texas law that restricted the
sale of out-of-state wine manufacturers straight to the consumer.® The court rejected the
assertion that temperance was the goal of the law because, “Texas residents can become as drunk

on local wines or on wines of large out-of-state suppliers.”®’
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This is a sampling of the cases where courts have failed to find temperance as a valid
state goal.® Admittedly, partially the claims of tolerance by the states asserting them failed
because of what appears to be kitchen-sink arguments; however, the far more significant reason
for failure was because the states didn’t show an observable, measurable impact that these laws
could have on tolerance. Consider: all fifty states have DUI laws, and all of those states set the
impairment level at .08% Blood Alcohol Content (BAC).% But in some states, those with a
commercial driver’s license have tougher BAC laws imposed on them, as low as .04% BAC.%
These are the drivers transporting alcohol across state lines; thus, these laws burden interstate
commerce — yet none of these laws have been successfully challenged. The reason is simple:
they pass the two-part test above. These laws solely promote temperance — and on what are
usually larger vehicles —and they have observable effects.

So, the framework this essay’s proposed definition creates is simple, and can be readily
applied. The proposed definition of temperance deals solely with health and safety through
alcohol moderation, and those goals can be observed in legislation if the law in question tackles
temperance head-on, and explains what sort of observable impacts the legislation should show.
This is a straightforward definition, with what should be a straightforward justification. Any law
claiming temperance should have this justification written into it when the law is being enacted

to improve the chances of it being upheld in the event of a legal challenge.

2. The Evolving Twenty-First Amendment Jurisprudence Aids an Evolving Temperance
Definition
The decisions in Granholm and Bacchus support changing the definition of temperance.

These decisions move the goalposts on alcohol as inside the scope of the dormant commerce
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clause and not outside of it, almost certainly an interpretation of the Amendment that the drafters
did not intend.®* But apart from concerns about constitutional interpretation,® the recognition of
a changing society helps the argument towards redefining temperance.

In Granholm, the court noted that changes in technology influence how interstate
shipment of wine should be assessed.®® Critically, the court stated:

“It is therefore understandable that the framers of the Twenty-first Amendment

and the Webb-Kenyon Act would have wanted to free States to discriminate

between in-state and out-of-state wholesalers and retailers, especially in the

absence of the modern technological improvements and federal enforcement

mechanisms that the Court argues now make regulating liquor easier.”%

In other words, today’s technology would have changed how the drafters structured the Twenty-
First Amendment.

This is great news. If modern technology can impact how the Supreme Court reads the
Constitution, then modern society can impact how we define words. And if we accept that
temperance as a modern concept is alive and well,*® then we can redefine it to reflect its current
place in society. Here, that means temperance as the promotion of health and safety towards
alcohol use, stripped of its moralistic overtones. Any challenges towards this modern definition
can be justified by the modern judicial interpretation of the constitutional amendment it derives

its authority from.
V. CONCLUSION

Temperance is not dead, it is simply outdated. Society still promotes the core goals of

temperance, but has shied away from the term because of its historical and moralistic
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connotations. The Supreme Court also recognizes temperance as a permissible goal, but lower
courts have also avoided the word due to a lack of clarity in defining it in the modern world.

Both of these issues are addressed with an updated definition that applies to today’s
alcohol marketplace. By shedding the outdated connotations that link temperance to its early
goals of promoting Protestant values, a definition of temperance appears that is in-line with what
American already support: increasing the safety of their communities, and improving the health
of those around them.

And by adding a framework under this definition that encourages legislators to craft laws
that address these concerns in direct and measurable ways, courts will be more willing to apply
temperance as a permissible goal in state regulation when those laws are challenged. This would
be a major win for temperance advocates, because it takes a currently ambiguous term of art that
the Supreme Court has recognized as Constitutionally important and redefines it on solid ground.
And since the Court has shown a willingness to recast the meaning of the Twenty-First
Amendment in a modern light, this is not an unreasonable goal.

To keep temperance relevant in today’s world, and to protect the modern goals of
temperance in the courts, it should be redefined as: policies and laws that promote moderation in

the use of intoxicating drink for the purpose of promoting health and safety.
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