12 Unnecessary Men:
The Case for Eliminating Jury Trials in Drunk Driving Cases

Over the last few decades, states have become much tougher' on defendants charged with
driving while intoxicated (“DWI”).? Legislatures have increased penalties not only for
recidivists but also for first-time offenders.” In most states, first-time DWI defendants now face
up to six months in jail, and many jurisdictions authorize maximum sentences of a year or
longer.4 While states should be commended for addressing the DWI problem,’ a primary focus
on punishment is insufficient and may actually be counterproductive.® Legislatures would be
better served by maintaining modest sanctions for first-time offenders while invoking the
perfectly constitutional — though rarely used — option of eliminating the right to a jury trial for
DWI defendants who face no more than six months in jail. Bench trials before more conviction-
prone judges will “get tough” on DWI offenders by holding more defendants accountable and
enhancing general deterrence prospects through greater certainty of punishment. At the same
time, a bench trial regime will decrease the importance of high-priced criminal defense lawyers
available only to wealthy defendants and will vastly improve the efficiency of processing one the
most common crimes in the United States.

For over four decades, social science evidence has demonstrated that, when presented with

identical cases,’ judges are more willing to convict than juries.® Jurors® reluctance to convict '
cuts across a range of offenses, but it appears to be particularly troublesome for the crime of

DWI. Unlike most offenses in the criminal code — think of murder, arson, or theft, for instance —

many jurors in DWI cases can put themselves in the defendant’s shoes and imagine “there for the

grace of God go 1.”



And unlike judges who are repeat players in the criminal justice system and see hundreds
of DWI cases, juries are likely much more susceptible to courtroom theatrics or meritless
challenges to the validity of the prosecution’s case.'’ Defendants who take DWI cases to trial
are often middle-class or wealthy and can afford to hire the best lawyers who specialize in DWI
defense.!’ These lawyers challenge the complicated sobriety tests that prove intoxication and are
more likely to make headway with jurors who have never seen a DWI case before than a judge
who has presided over numerous DWI trials and is aware of the reliability of the tests.

Moreover, unlike most other areas of law in which appointed defense lawyers are often out-
matched by experienced prosecutors,12 DWI cases actually represent the reverse scenario.
Because DWI cases are usually low-level misdemeanors, it is often inexperienced prosecutors
who are left to square off against highly paid defense attorneys."

Put simply, jurors in DWI cases are more likely to be confronted with extra-legal factors
that favor the defense or demand a higher standard of proof than the law specifies. Shifting from
jury trials to bench trials would therefore almost certainly increase the DWI conviction rate.

A higher conviction rate will not only increase the number of guilty defendants held
accountable, but it will also further general deterrence goals. Researchers have long found that
the certainty of punishment, not the severity of punishment, is the single best deterrent to future
misconduct.’® By moving to bench trials and increasing conviction rates, states will be more
likely to maximize the chances of deterring future drunk driving.

At the same time that eliminating jury trials would increase conviction rates, states would
also save considerable money and resources. Moving exclusively to bench trials would eliminate
the time-consuming process of jury selection’® and would considerably reduce the need for trial

lawyers to present lengthy background information at trial that must be conveyed to first-time



DWI jurors but not experienced judges.

More importantly, eliminating jury trials would reduce prosecutors’ caseloads. Not only
would trials take less time, but there would actually be fewer cases that make it all the way to
trial. Defendants forced to appear before more conviction-prone judges would have even greater
incentive to plea bargain, thus moving cases off of prosecutors’ dockets.'® In a world without
jury trials for DWI cases, prosecutors would be in a position to devote more time to their other
cases.

Finally, unlike more serious crimes, increasing DWI convictions would not clog already
overcrowded jails. Despite lobbying efforts by Mothers Against Drunk Driving and other
organizations to toughen maximum sanctions, the vast majority of misdemeanor DWI defendants
are actually sentenced to probation or very short jail sentences.'’

While eliminating the right to a jury trial may initially seem to be a radical idea, it is
actually a realistic proposal that can be easily implemented under existing precedent.]8
Longstanding Supreme Court doctrine provides that defendants only have a federal constitutional
right to a jury trial when they face more than six months in j ail."” Because many states impose a
maximum sentence of only a few months in jail for first-time DWI offenders, states are free to
try such defendants in bench trials so long as their state constitutions do not provide a more
expansive jury trial protection than the United States Constitution. Legislatures would only have
to amend their existing statutes to strike out the jury trial guarantee.

In sum, eliminating jury trials in misdemeanor DWI cases would likely increase conviction
rates, further deterrence goals, save states money, and enable prosecutors to focus their attention
on other cases, all while leaving jail populations largely unaffected. Yet, only a handful of states

have adopted this approach.20



This article offers a detailed explanation why eliminating the right to a jury trial for
misdemeanor DWI defendants is the right approach. Part I briefly surveys the development of
DWI laws from around the country over the last few decades. Part I explains how despite
considerable legislative efforts to decrease the DWI problem, the vast majority of first-time DWI
defendants face maximum sentences of six months or less. Part II then reviews Supreme Court
precedent holding that such defendants have no federal constitutional right to a jury trial. Part III
addresses the social science literature demonstrating that judges are typically more likely to
convict than juries. Part III also discusses the reasons why juries in DWI cases may be more
reluctant to convict than experienced judges. Part IV then sets forth the argument why
eliminating the right to a jury trial would be a positive step forward. Part IV reviews the
literature demonstrating that increased conviction rates serve as-a better deterrent than harsher
punishments. Part IV also explains how the use of bench trials rather than juries will save time

and resources that prosecutors’ offices can redirect to other important areas.

L. The Development of DWI Laws Over the Last Few Decades

Despite the considerable toughening of DWI laws over the last thirty years, the maximum
sentences for DWI remain comparatively light in many jurisdictions. This is particularly true for
first offenders. In New Hampshire and Pennsylvania, first offenders face no jail time, only a
fine.”! In Mississippi, the maximum sentence for first offenders is forty-eight hours
incarceration.?” First-time defendants in Hawaii face a maximum of five days.23 The maximum
sentence in Kentucky, New Jersey, North Dakota, and South Carolina is thirty days in jail.?*
Indiana, Maryland, and Nebraska cap punishment for first offenders at two months.” Another
three states impose maximum punishments of roughly three months.*®

Most states are slightly tougher on first offenders. The most common statutory design,



adopted by nearly twenty states, imposes a maximum sentence of six months for first-time
offenders.”’” About a dozen states have regimes that carry a possible sentence of one year.28
Only three states have adopted a scheme in which first-time offenders face a possible sentence in
excess of a year.” In sum, in more than two-thirds of the states, defendants face a maximum
sentence of six months incarceration, and often much less. >

Yet, even these low maximum sentences are deceiving because it is rare to see defendants
sentenced anywhere close to the statutory maximum. Defendants facing months or even a year
in jail often receive only probation. For instance, in Texas, a first-time DWI is a Class B
misdemeanor punishable by a maximum sentence of 180 days in jail.31 Although the statute
provides for a minimum term of 72 hours imprisonment, first offenders with clean criminal
records regularly receive probated sentences and serve no jail time.** In Massachusetts, first-
time offenders face the toughest penalty in the nation — two-and-a-half years — but even a single
day in jail is rarely imposcd.”

At bottom, the reality of DWI prosecutions in the United States is that most defendants are
first offenders facing a maximum sentence of six months and that in practice they have very low
odds of being sentenced to jail at all, no less the statutory maximum. Yet, DWI trials are very
common occurrences in criminal courthouses across the country. Defendants often fight very
hard to avoid conviction, thus utilizing enormous prosecutorial and judicial resources. As the
next section discusses, many (though not all) states can take relatively simple measures to

improve efficiency, conviction rates, and deterrence prospects by eliminating jury trials in DWI

cases.



II. There Is No Federal Constitutional Right to a Jury Trial for Petty Offenses Carrying
Six Months or Less Incarceration

Although popular culture portrays criminal defendants’ right to a jury trial as sacrosanct,
there are actually numerous restrictions on the jury trial right that conflict with public perception.
Defendants are not entitled to the infamous jury of twelve,** nor to a verdict that is unanimous.”
Indeed, in many criminal cases, defendants actually have no federal constitutional right to a jury
trial at all. The so-called “petty offense doctrine” provides that certain minor crimes are exempt
from the right to a jury trial. A review of the history of that doctrine shows how run-of-the-mill
first-time DWI charges fit in this category and can therefore be exempt from the jury trial
guarantee.

In 1968, during the height of the Warren Court’s criminal procedure revolution, the
Supreme Court incorporated the right to a jury trial in Duncan v. Louisiana.®® Although the
Court used sweeping language to explain the importance of the jury trial right, the Court refused
to apply it to all cases. As the Court explained,

It is doubtless true that there is a category of petty crimes or offenses which is not
subject to the Sixth Amendment jury trial provision and should not be subject to
the Fourteenth Amendment jury trial requirement here applied to the States.
Crimes carrying possible penalties up to six months do not require a jury trial if
they otherwise qualify as petty offenses. But the penalty authorized for a
particular crime is of major relevance in determining whether it is serious or not
and may in itself, if severe enough, subject the trial to the mandates of the Sixth
Amendment.”’

When it came to drawing the line separating petty from serious offenses, the Court was
more equivocal. Relying on the approach in the federal system, the Court appeared to endorse
the idea that petty offenses were those where the defendant could be sentenced to no more than

six months’ incarceration.3® Yet the Court left the “exact location” for another day.”

A few years later, in Baldwin v. New York,"® the Court sought to clarify the parameters of



the petty offense doctrine. In a case where the defendant faced up to one year of imprisonment
for a misdemeanor offense of pickpocketing, the Court concluded that states could not eliminate
the right to a jury trial.* Drawing a brighter line rule than in Duncan, the Court held that “no
offense can be deemed ‘petty’ for purposes of the right to trial by jury where imprisonment for
more than six months is authorized.”** Thus, every criminal defendant facing more than six
months in jail was guaranteed a jury trial.

The Baldwin Court declined to resolve at least one remaining question: Are all offenses
punishable by six months or less in jail automatically deemed petty? The Court addressed this
question in Blanton v. City of North Las Vegas, a DWI case where the defendant faced a
maximum sentence of six months in jail as well as a $1,000 fine and forty-eight hours of
community service while dressed in clothing identifying him as a DWI offender.”> The Court
accepted the proposition that collateral sanctions could guarantee a defendant facing six months
or less in jail a right to a jury trial,* but it rejected the argument that Blanton’s case rose to that
level. The Court concluded that a DWI defendant facing six months’ incarceration, a stiff fine,
community service, and possible shaming from having to wear clothing identifying him as a

DWI offender did not guarantee the right to a jury trial.*®

The Blanton decision was unanimous and signaled with unmistakable clarity that states are
free to punish defendants with up to six months in jail as well as ancillary penalties without first
providing them with a jury trial. Yet, fewer than ten states have invoked the option to eliminate

the right to a jury trial for low-level DWI offenses.*

III.  Eliminating Jury Trials Will Lead to Higher Conviction Rates in DWI Cases

As outlined below, there is considerable empirical and qualitative evidence that judges are

more willing to convict than juries. The evidence is particularly robust in DWI cases.



A. Empirical Research Has Found That Judges Are More Willing To Convict Than
Juries

Over forty years ago, researchers Hans Zeisel and Harry Kalven published a landmark
study analyzing the extent to which trial judges agreed with juries’ verdicts in more than 3,500
criminal jury trials."”  After juries made the decision whether to convict or acquit, the trial
judges completed questionnaires stating whether they disagreed with the verdict and the reasons
for that disagreement.48 The Kalven and Zeisel study remains the gold standard for jury analysis
to this day.*

Kalven and Zeisel found that juries and judges agreed in approximately 78% of cases.” In
the remaining cases, the data indicated that judges were much more willing to convict than
juries. Juries convicted in only 3% of cases where the judge would have acquitted.”’ By
contrast, in 19% of cases, juries acquitted a defendant who the judge would have convicted.”® In
sum, jurors were more lenient than judges in 16% of cases.” Based on the narrative responses
provided by judges, Kalven and Zeisel determined that juror leniency resulted not from
confusion about the evidence or the law, but because jurors demanded a greater degree of proof
than judges to find a defendant guilty beyond a reasonable doubt.**

Even more telling than the overall 16% leniency rate was the unwillingness of jurors to
convict in DWI cases. Kalven and Zeisel studied forty-two categories of crime ranging from
murder and kidnapping on the serious end to petty larceny, and public disorder on the less
serious end.” Interestingly, the most common crime in the study by a considerable margin was
DWL>® Of the 3,576 cases Kalven and Zeisel studied, a total of 455, or nearly 13% of the
sample, were DWI prosecutions.57 Remarkably, the jury leniency rate in these cases jumped
from 16% (the total for all crimes in the entire study) to 24% in DWI offenses.”® Once again,

judges would have acquitted in only 3% of cases where juries convicted.”” By contrast, in a



staggering 27% of DWI cases, judges believed the evidence merited a conviction even though
juries acquitted.®’

In 2005, Theodore Eisenberg and his colleagues attempted to replicate Kalven and Zeisel’s
work. ® Using data assembled by the National Center for State Courts, the Eisenberg study
found a 75% agreement rate between judges and juries.®® Eisenberg and his colleagues found
that judges would have acquitted in 6% of cases where juries convicted (a slightly higher figure
than the 3% found in 1966), but that judges would have convicted in 19% of cases in which the
jury acquitted (the exact figure found by Kalven and Zeisel).”

Through the use of detailed questionnaires to judges and juries, Eisenberg and his
colleagues concluded that the legal and factual complexities of the cases were “not a promising
explanation of judge-jury disagreement.”® Rather, by looking to how jurors and judges coded
the strength of the evidence as weak, medium, or strong, the researchers were able to conclude
that judges and juries have different conviction thresholds.® The primary explanation for judges
and juries reaching different conclusions thus appears to be that juries have a more stringent
view of the proof beyond a reasonable doubt standard.®®

Additional, albeit smaller, studies have also replicated the findings of Kalven and Zeisel.
In a study of juror decision-making, Larry Heuer and Steven Penrod found that judges were more
likely to convict, with a net jury leniency rate of 18.2%.%" In the Heuer and Penrod study, judges
would have convicted in 20.8% of cases where juries acquitted, while acquitting in only 2.6% of
the cases where juries convicted.®® In a different study, Rebecca Snyder Bromley, a Colorado
judge, studied sixty DWI trials in Colorado by using post-trial questionnaires of judges and
jurors.69 As in previous studies, Bromley found that judges would have convicted more often

than juries.” In 26.7% of cases, judges would have convicted even though juries voted to



acquit.”! Although judges would have acquitted in a surprising 15% of cases where juries
convicted, overall the judges were still considerably more willing to convict. Bromley found that
judges would have convicted in 73.4% of DWI cases they observed while juries only convicted
in 61.7% of cases.’”” In sum, studies have consistently found that judges are willing to convict

more often than juries when presented with identical cases.”

B. The Realities of DWI Trials Likely Lead Juries To Convict Less Often

As explained in Part III.A, social science studies (including analysis of DWI prosecutions
in particular) have found that trial judges are more willing to convict than juries. This is not
surprising. As I describe in greater detail below, there are a variety of reasons — ranging from the
quality of DWI defense lawyers to the sympathies of jurors — that explain why jurors are more

likely to acquit than judges.

1. The Imbalanced Quality of Lawyering in DWI Cases Favors Defendants
and Is Likely To Distract Juries

The first, and perhaps most important, reason why juries are less likely to convict DWI
defendants is the quality of lawyers on both sides of the courtroom. DWI defendants are often in
a position to hire expensive and effective defense lawyers. Conversely, the prosecutors handling
DWI prosecutions are usually far less experienced than prosecutors handling more serious cases.
To see how unusual this scenario is and how it might affect juries more than judges, let us take a
step back to describe a typical (non-DWI) criminal case.

Run of the mill criminal defendants — upwards of 80% — are indigent and cannot afford
counsel.” These defendants receive the services of the local public defender or the lawyer
appointed by the court. And the representation these indigent defendants receive is notoriously

though not universally) poor.” Public defenders, while highly committed to their jobs, are
g y)p g J
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tremendously overworked and under-resourced.”

In the run-of-the-mill criminal case that proceeds to trial, the imbalance in power is
considerable: overworked, under-resourced, and often inexperienced defense lawyers will face
experienced prosecutors who have tried numerous cases. To the extent that the jury is swayed by
factors beyond the evidence itself — for instance, lucid presentation of witnesses or a compelling
closing argument — it is not hard to see how prosecutors will have the upper hand. This is not to
say that the imbalance of power and resources is a good thing — it surely isn’t — but simply that it
is a reality of most criminal prosecutions.

The imbalance of power is exactly the opposite in DWI cases. Many DWI trials are
handled by retained (not appointed) defense lawyers who have greater time, resources, and
experience than most of the prosecutors they are facing.

Starting with the obvious, while there are only a few affluent defendants charged with
robbery, murder and other violent crimes,”’ there are a considerable number who are charged
with DWIL.”® Middle or upper-class individuals have a much greater incentive to fight the
charges all the way to trial in the hopes of an outright acquittal. As explained in Part I, most
first-time DWI offenses carry very modest maximum penalties of only a few months in jail. In
practice, most defendants who plead guilty to these charges will not receive anywhere near the
maximum sentence and will instead receive only a fine or perhaps a few days in jail. For poor
defendants -- particularly those who are lingering in jail because they could not afford to post
bail — pleading guilty would result in a sentence of time served and an immediate exit from jail.”
Such a plea bargain is obviously very desirable.

Moreover, for indigent defendants who are either unemployed or work in low-skill jobs,

the collateral consequences of being a convicted misdemeanant are not significant. It is very
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unlikely that they will be fired from their jobs because they now have a misdemeanor conviction
on their record. Indeed, pleading guilty (and thus getting out of jail) will help them to avoid
being fired for being absent from work. And with respect to future employment, a misdemeanor
conviction will not prevent indigent individuals from attaining the types of jobs — laboring jobs
or low paying service jobs — that they would likely seek in the future. Thus, for indigent
defendants there is little disincentive to plea bargain DWI cases and forego a trial.

Middle and upper-class DWI defendants face a much different calculus. First, for an
affluent defendant, this will likely be his first run-in with the criminal justice system and the
prospect of spending even a few days in jail may be scary enough to gamble on a trial in the
hopes of an outright acquittal. Second, and more importantly, even if the affluent defendant
were offered a plea bargain with only a fine or a very short jail sentence, the collateral
consequences of a conviction might be too significant to allow him to accept an otherwise
attractive plea bargain offer.®? A conviction on the affluent DWI defendant’s record might
prevent her from being admitted to the law school or medical school of her choice.®? It might
prevent the individual from being hired for a desirable job that has many other applicants. The
conviction might even ruin an individual’s political aspirations or standing in the community.
For these reasons, affluent defendants have reason to turn down attractive plea bargain offers and
to gamble on going to trial.

And affluent defendants typically do not gamble on trial with just any lawyer. Instead, they
hire DWI specialists. Every major city has DWI defense specialists.®? These lawyers devote
almost their entire practice to DWI defense. They are often former prosecutors who handled
DWI cases while in the district attorney’s office. They know the ins and outs of how the

breathalyzer machines work and every argument — some genuine and others facetious — that can

12



be raised to cast aspersion on such devices.

By contrast, many of the prosecutors handling DWI cases will be ambitious and
hardworking but inexperienced. Because most DWI cases are low-level misdemeanors and it is
well known that it is harder to convince jurors to convict in DWI cases, many district attorneys’
offices assign such cases to junior prosecutors. In Houston, Texas, where the author has taught
criminal procedure to dozens of entry-level prosecutors, most have gone on to litigate a DWI
case as their first (and often their second and third) trial after joining the district attorney’s office.
Anecdotally, these junior prosecutors report being out-matched by the experienced DWI defense
lawyers who they faced at trial.

This is not to say that jurors are naive or gullible. The reality however is that trial judges
who have seen hundreds of DWI cases will not be swayed by weak defense arguments. Unlike
jurors who are likely hearing their first DWI case, trial judges will not have to rely on
prosecutors to debunk the thin arguments made by DWI defense specialists. And that is
important because many junior prosecutors handling DWI cases are inexperienced and lack the

time and foresight to counter all the arguments that DWI defense specialists will raise.

2. Jurors Likely Have More Compassion for DWI Defendants Than Judges

A second reason why juries are more likely to acquit DWI defendants is simple compassion
and a sense of “there but for the grace of god go 1.”** Many jurors have driven an automobile

1.% A smaller number of jurors may be heavier drinkers

after consuming at least some alcoho
who have actually driven while intoxicated once or twice, yet simply not been caught.* And
another group of jurors — perhaps as high as ten percent of the population — are what can be

termed “problem drinkers,” many of whom will have driven while intoxicated multiple times.*

While none of these jurors would applaud drunk driving, in the back of their minds they may be
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willing to show leniency given that they have committed (or come close to committing) the same
offense themselves.

Second, some jurors who have never driven after ingesting alcohol will nevertheless look at
DWI charges through the lens of their own traffic stops. Many jurors have been ticketed for
speeding or some other offense at one time in their lives.¥” A substantial number of jurors may
believe that officers treated them unfairly with respect to such traffic offenses. They may believe
that they were not really speeding as fast as the officer contended or that, regardless, they were
still driving safely and did not deserve a ticket. Thus, even jurors who have no personal
experience with DWI may distrust the power and judgment exercised by police with respect to
traffic infractions generally. In turn, this may make them more compassionate to DWI
defendants and less likely to convict.

Third, and perhaps most importantly, jurors in DWI cases can look over at the defense table
and see someone who looks remarkably like themselves.® Unlike most offenses in the criminal
code that are committed by a disreputable group of people who “are not like me,” DWlis a
crime committed by the entire spectrum of society, including many middle class people.®

The remaining question, then, is whether judges have a better ability to put aside their
sympathies and compassion for those they identify with so that they can convict guilty
defendants? There are a number of reasons to think the answer is yes. First, almost all judges
are trained lawyers who have been socialized to look at problems with a focus on logic and
analysis. That is not to say that lawyers are always able to compartmentalize their biases and
their compassion to sympathetic individuals. But their analytical legal training would seem to
make them more likely to avoid such biases than jurors who have not received such training.

Second, and more importantly, judges who have presided over many trials have often become
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jaded. After one-hundred DWI trials, the judge is less likely to see the defendant as an
individual from the same social and economic class and more likely to look at her as a cog in the

machine. Once the judge fails to see the defendant as an individual who looks like him, the

disincentive to convict diminishes.”

3. Juries Are More Likely To Acquit Because They Are Unaware of the
Punishment That Will Be Imposed on DWI Offenders

In virtually every aspect of the criminal justice process, juries possess far less information
than judges.”’ In the DWI context, one important information deficit is punishment ranges and
likely sentences. The average juror probably has no idea what the punishment range is for first-
time offenders and, more importantly, what actual sentence is likely to be imposed within that
range if the defendant is convicted. As explained below, this lack of information may lead jurors
to acquit guilty defendants out of unjustified fears that the defendant would receive a long prison
sentence.

Most first-time DWI defendants face relatively short maximum sentences of a few months
in jail, or even less.”” Outsiders who do not work in the criminal justice system — those most
likely to end up as jurors — may mistakenly believe otherwise though.”® Over the last few
decades, advocates such as MADD have vigorously campaigned to stamp out drunk driving.
Due to these legislative efforts and the accompanying public informational campaign, many
jurors may wrongly assume that the statutory penalties for DWI are more severe than they
actually are. In fact, social scientists have found that law-abiding citizens, such as those who
would serve on juries, tend to overestimate the severity of penalties authorized for criminal
defendants.” Worse yet, the law generally forbids lawyers from correcting such misperceptions

by discussing possible sentences during the guilt phase of trials.”
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More importantly, the maximum sentences are actually deceiving to criminal justice
outsiders because most first-time offenders never receive anywhere close to the maximums.
Despite statutory maximum sentences of six months or longer, most defendants convicted of
first-time DWI receive no jail time whatsoever.”® And, of course, prosecutors and defense
lawyers are absolutely forbidden from informing jurors during the guilt stage of a trial that the
defendant likely will not receive anywhere close to the maximum sentence.”’

As jurors sit through the guilt stage of a DWI trial they are either un-informed or
misinformed about what punishment the defendant will likely receive. This, in turn, likely
makes it harder for jurors to convict DWI defendants.”®

IV. Eliminating Jury Trials for Certain DWI Cases Should Improve Deterrence and Save
Resources

Criminologists have devoted considerable energy over the last few decades to studying
what efforts actually reduce crime. Many experts would be quick to caution that we simply do

not know enough to draw firm conclusions about what deters.”” Nevertheless, it is widely agreed

that the severity of punishment — the variable that legislatures most often fixate on'® — is
ineffective'®" at enhancing deterrence.'® By contrast, social scientists have long found that
increasing the perceived certainty of punishment is effective at deterring misconduct. In addition
to improving the certainty of punishment, moving to a bench trial regime will make the
prosecution of DWI cases much shorter and more efficient. There is some evidence that
enhancing the celerity or swiftness of punishment will also improve general deterrence. But
even setting aside a celerity effect, eliminating jury trials in DWI cases will result in other

efficiency gains that will improve the criminal justice process. Part IV.A therefore discusses the

prospect of improved deterrence and Part IV.B reviews the efficiency gains to be had from
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eliminating jury trials in certain DWI cases.

A. Certainty of Punishment Is the Most Effective Deterrent

Over the last few decades, social scientists have demonstrated that the perceived certainty
of punishment, that is the likelihood of being caught and held responsible for criminal behavior,
is the single most important variable in deterring misconduct. Studies have demonstrated this to

104

be true for crime generally103 and for DWI offenses in particular.” While the deterrence

literature is vast, a few studies merit special attention.

In 1967, Great Britain enacted the British Road Safety Act to tackle the DWI problem.105
The Act did not increase the severity of punishment for those convicted of DWI and in fact most
defendants received no jail time if convicted under the new Act.'® The Act did however
redefine the crime of drunk driving by making it a crime to drive with a blood alcohol level in
excess of .08.1%7 The Act made it easier for police to conduct breath tests and imposed fines for
refusing to comply with breath test requests.108 Importantly, the enactment of the law was
accompanied by enormous publicity, and “[k]nowledge of the breath test was nearly universal
among adults in Britain.”’" As a result of the Act, police charged drunk driving more frequently
and “there was a great increase in the number of charges of drinking and driving offenses after
1967 that resulted in convictions.”'™® In sum, the British Road Safety Act increased the
certainty, though not the severity, of punishment for drunk driving.

The dramatic change in British law permitted sociologist Laurence Ross to conduct an
interrupted time-series analysis of accident data to determine whether the Roadway Safety Act
reduced drunk driving.111 Professor Ross found that the publicity of the Act and the increased
likelihood of being convicted in fact led to a sharp decrease in highway casualties.'’* In

summarizing his findings, Ross explained that “the Road Safety Act of 1967 provides support for
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the hypothesis that subjective certainty of punishment can deter socially harmful behavior as
exemplified by drinking and driving in Great Britain.”'"?

In other research, Professor Ross found that the British experience was consistent with
DWI deterrence studies from around the globe. Summarizing the literature in 1986, Professor
Laurence Ross concluded that “at commonly prevailing levels of punitive severity, increments in
threatened certainty of punishment are able to produce increments in marginal deterrence.”*
Ross went on to explain that “a chief source of difficulty for deterrence-based interventions in
the past has been the very low level of actual and hence perceived certainty of punishment for
offenders” and that “policymakers should be encouraged to increase certainty, within the limits
of political feasibility, by devoting the maximum of law enforcement resources to the problem,
in focused ways.”"> Similarly, in a study following the implementation of random breath testing
in Australia, a researcher found that the increased certainty of punishment improved deterrence
of drunk driving.'"

More recently, in a 2001 study, Daniel Nagin and Greg Pogarsky surveyed college students
about drinking and driving in an effort to gauge the importance of certainty, severity, and celerity
of punishment in deterring offenders.!’” After describing a scenario in which students were
drinking on the main strip of a college town and believed themselves to be legally intoxicated,
Nagin and Pogarsky asked the students to estimate the chances that they would be apprehended
and convicted if they drove home.''® The researchers then randomly assigned the subjects
different punishments ranging from a three-month license suspension to a fifteen-month license
suspension.119 Having set out variables as to the certainty and severity of punishment, Nagin and

Pogarsky asked students to estimate the likelihood that they would drive home while legally

intoxicated.”® Once again, the researchers found that certainty of punishment had a greater
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effect on deterrence than severity.'*!

In these and other DWI studies,'** scholars have found that increasing the certainty of
punishment is effective at deterring drunk driving. Following the logic of these studies, it stands
to reason that increasing the DWI conviction rate by moving from less conviction prone jury
trials to bench trials should improve the certainty of punishment and hence the deterrent effect.

B. Eliminating Jury Trials Improves the Celerity of Punishment and Carries Other
Efficiency Benefits

In addition to improving the certainty of punishment, legislation eliminating the right to a
jury trial for certain DWI charges would also improve the celerity or swiftness of punishment.
As discussed below, there is evidence (albeit limited at this time) that improving the swiftness of
punishment also aids deterrence goals. Additionally, and irrespective of whether deterrence is
improved through swifter punishment, moving to a bench trial regime will carry numerous

efficiency gains for the criminal justice system.

1. Celerity of Punishment May Aid Deterrence

Punishment theorists have long posited that three factors — certainty, severity, and celerity
of punishment — are important in maximizing deterrence.'® As discussed in Part IV.A above,
social scientists have invested enormous attention in the certainty and severity variables and have
convincingly demonstrated that certainty of punishment is by far the more important component
of deterrence. As a matter of logic, enhancing the celerity or swiftness of punishment would
seem likely to improve deterrence for the same reason that certainty of punishment is important.
When offenders are to be punished at some abstract time in the distant future they may discount
the punishment rather than internalizing its full effect. By contrast, if punishment is swift,

defendants have less ability to ignore or minimize its impact. Unfortunately, “empirical tests of
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the celerity effect are scant.”"** And those few studies that have been conducted have failed to
demonstrate convincingly that swiftness of punishment furthers deterrence goals in the way that
the certainty of punishment studies have.'®

Despite the dearth of research on celerity effects, there is some evidence in the DWI
context to support the conventional wisdom that swift punishment can have a positive effect on
deterrence. During the 1980s when breathalyzer tests became commonplace at traffic stops, a
few states imposed immediate license suspensions on drivers who either failed or refused the
breath tests.'*® Because the license revocations were administrative in nature, they could be done
very quickly and without the standard due process guarantees that apply in criminal proceedings.
At the same time, even though the revocations were categorized as administrative, individual
drivers who had been deprived of their licenses certainly felt as though they had been punished.
The change in the law to allow immediate license revocation provided researchers with the
opportunity to test whether the celerity of punishment had a deterrent effect on traffic fatalities.
In a New Mexico study, Professor Laurence Ross found that a new law providing for immediate
forfeiture of licenses for drivers who failed or refused blood alcohol tests, led to a drop in driving
related fatalities involving drivers or pedestrians with blood alcohol levels over .05."%7 Studies in
other states likewise found swift license revocations to be effective deterrents.'*®

Thus, while there is a dearth of research on the importance of the celerity of punishment,

there is at least some evidence to suggest that carrying out swift justice in the DWI context

serves to reduce drunk driving.'®

2. Eliminating Jury Trials Improves the Efficiency of the System

Drunk driving is the most commonly prosecuted misdemeanor offense,"* and possibly the

most commonly prosecuted of all criminal offenses in the United States. Each year, police arrest
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nearly 1.5 million people for DWIL"! The amount of resources to conduct DWI prosecutions in
these cases is enormous. For cases that proceed to jury trial, prosecutors must prepare witnesses
and arguments, juries must be empanelled, judges must preside, and most other work in those
courts will grind to a halt. Eliminating the right to a jury trial for first-offense DWI prosecutions
will substantially reduce the needed resources by: (1) eliminating the need for jurors, voir dire,
and peremptory challenges; (2) shortening the duration of trials because judges are in need of
less background information than juries; and (3) reducing the number of trials altogether because
defendants who face more conviction-prone judges have lower odds of an acquittal at trial and
thus less incentive to risk the higher penalty that typically comes with a trial. All of these
efficiencies will enable prosecutors, judges, and defense attorneys to devote more of their time

and attention to other (likely more serious) criminal cases.

a. Efficiencies From Eliminating Voir Dire, Peremptory Challenges,
and Jurors

Eliminating the right to a jury trial would also eliminate some of the most time-consuming
aspects of pre-trial procedure. With no jury trials, there obviously would be no voir dire
questioning. This, of course, would save whatever time the court would have allotted for jury
selection. More importantly, though, eliminating voir dire saves lawyers’ time outside of court.
Attorneys, particularly junior prosecutors handling their first few trials, spend an enormous
amount of time writing and practicing a voir dire script they will use to weed out unfavorable
prospective jurors and win over favorable jurors before testimony begins. Because many
prosecutors cut their teeth on first-offense DWI prosecutions, they likely spend large amounts of
time preparing their voir dire examinations. And, unfortunately, because many courtrooms are

over-burdened with cases, prosecutors often spend time preparing voir dire examinations that are
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never conducted because cases often plea bargain right before trial. Eliminating the right to a
jury trial would thus save resources that are inefficiently spent on voir dire.

Moving to bench trials would also eliminate the sometimes time-consuming and often
peremptory challenge process. Even in misdemeanor cases, prosecutors and defense attorneys
are typically afforded peremptory challenges to strike jurors who they view as unfavorable.** If
nothing contentious occurs, the lawyers simply submit their peremptory challenges to the judge
and the prospective jurors are struck very quickly. However, if either side believes their
adversary has used peremptory strikes based on race or gender, a time-consuming hearing must
be held to determine if a constitutional violation has occurred under the Supreme Court’s Batson
v. Kentucky decision.®® If the judge finds a violation, some jurisdictions require that a new jury
be impaneled and that jury selection be re-started from scratch.” And even if the trial judge
rejects the Batson challenge, the defendant then has an appellate issue that he can raise on appeal
if he is convicted. Eliminating the right to a jury trial eliminates the peremptory challenge
problem altogether.

Finally, and most obviously, eliminating jury trials would save the time and expense of the
jurors themselves. Each year there are likely well in excess of 10,000 DWI jury trials in the

1 . o
. MOI‘GOVCI‘, 11 some cases a venire 18

United States, most of which are for first offenders.
brought to the courtroom only to have the case plea bargain after the jurors are forced to sit
through voir dire and possibly even part of the trial itself. Assuming that 10,000 first-offense
DWIs are prosecuted before juries in the United States each year and that a venire of twenty
prospective jurors is used for each jury trial, that translates into 200,000 prospective jurors per

year. Some of these jurors could be spared the financial hardship of jury service altogether.®

More importantly, some of these jurors could be shifted to other courtrooms to ensure that there
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are a sufficient number of jurors for other cases. Presently, judges sometimes have to delay trials
when a venire lacks a sufficient number of prospective jurors or when the lawyers “bust” the
panel by striking such a large number of jurors for cause that there are not enough remaining
bodies to fill the jury box. Moving DWI jurors to other cases would thus ensure that jury trials

of more serious offenses are not delayed because of a lack of eligible jurors.

b. Shortening the Duration of Trials

Eliminating juries for first-offense DWI trials will also shorten the duration of trials by
reducing the time spent on opening statements, closing arguments, and questioning of witnesses.
Simply put, judges need far less background information than jurors to understand the big picture
theme and particular facts of individual cases. Not only are judges familiar with the law that
governs DWI cases, but ruling on pre-trial motions and perhaps overhearing plea bargaining
discussions gives judges a good sense of the gist of the case before the trial even begins. This
means that opening statements and closing arguments will not have to be as detailed and there
will be no need for lawyers to spend time explaining to the fact-finder what the legal rules mean
and how they apply to the facts of a particular case.

The time savings will be even greater with the examination of witnesses. The typical DWI
case involves testimony of officers who performed sobriety tests and chemists who explain
breathalyzer tests. Judges have seen these types of witnesses dozens or even hundreds of times
in the past. They are aware of the training the police and experts have received and how they
perform their basic job responsibilities. Judges will require very little background testimony to
assess the credibility and factual assertions of such witnesses. Jurors, by contrast, typically have
no familiarity with police training and the mechanics of breathalyzers and other field sobriety

tests. Prosecutors are therefore required to elicit lengthy background information through direct
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examination. Prosecutors likewise spend considerable time reviewing how breathalyzers are
calibrated and why other ficld sobriety tests are accurate. Ina DWI jury trial it is therefore not
surprising to see prosecutors spend time on where police officers were trained, the exact training
received, their employment history at the police department, and other background information.
Defense attorneys, in turn, then conduct detailed cross examination that could raise doubts about
the training and scientific methodology of the witnesses. This lengthy testimony would not be

completely eliminated in bench trials, but it would be substantially reduced.

C. Reducing Trials By Encouraging Plea Bargaining

If states eliminate the right to jury trials for first-offense DWI prosecutions it will almost
surely reduce the number of DWI cases proceeding to trial because the outcome of bench trials is
far more predictable. When a defendant is deciding whether to gamble on a jury trial, she has no
idea who will be on her jury and whether they might be favorable to her. Optimistic defendants
— particularly successful individuals who are used to having things go their way — may choose to
assume that the unknowns associated with a jury trial will break in their favor.

While bench trials also carry some uncertainty, there would be far fewer unknowns than in
jury trials. In a regime where all first-offense DWIs are tried to the court, the same judges
would be called on to resolve numerous cases. It therefore would quickly become clear to the
repeat players in the criminal justice system whether judges are prone to convict or acquit in run-
of-the-mill DWI cases. And if the social science evidence described in Part III.A is correct,
judges in general will be more willing to convict than juries."””” Competent defense attorneys
will of course relay this information to their clients and will also then explain the “trial penalty”
whereby defendants who have pushed cases to trial are typically sentenced to tougher

punishments.138 Once defendants have solid information on judges’ conviction rates and the
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attendant trial penalty, the gamble on trial should look far less attractive.

VI.  Conclusion

In an effort to get tough on crime, legislatures’ first instinct is often to increase
punishments. Over the last few decades, this has certainly been the case for DWIL. A large
number of states now punish first-time DWI offenders with sentences of up to six months and
some states impose even tougher maximum punishments. But if legislatures’ goal is to hold
guilty offenders accountable, they should leave the maximum punishments where they are or
even lower them in some states. Rather than increasing punishments, states should instead take
advantage of the petty offense doctrine and abolish the statutory right to jury trials for DWI
offenders facing up to six months’ incarceration. Eliminating jury trials would put defendants’
fate in the hands of judges who are more likely to convict. In turn, higher conviction rates would
enhance the certainty of punishment, a factor much more important than the severity of
punishment in achieving general deterrence. Additionally, bench trials would be far more
efficient because the greater certainty of conviction would give defendants less reason to gamble
on trial. When trials did occur they would be much faster because there would be no need to
select juries, and lawyers would have to present far less background information to already
knowledgeable judges. At present, only a handful of states have opted to eliminate jury trials for
first-offense DWI defendants. If other states are interested in increasing conviction rates and
maximizing general deterrence they should eliminate the right to jury trials for first-time DWI

offenders.
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